#75 3/19/73
Memorandum 73-34

Subject: Study 75 - Right of Nonresident Aliens to Inherit

Attached to this memorandum are two coples of a tentative recommendation
relating to the right of nonresident aliens to inherit. The tentative
recommendation should be self-explamatory., It is hoped that the Commission
can approve this recommendation to be sent out for comment after the April
meeting. Mark your suggested editorial changes on one copy and turn it in
to the staff at the April meeting. A background study also is attached.

Respectfully submitted,

Stan G. Ulrich
Iegal Counael



#15 3/20/73

TERTATIVE

RECOMMENDATION OF THE CALIFORNIA LAW . |
REVISION COMMISSION

releting to

INHERITANCE RIGHTS OF NONRESIDENT ALIENS

Probate Code Sections 253, 2591 and 2582, originally engeted in
-1941 as an eve-of-war emergency measure, provide in effect that a non-
resident alien cannot inherit real or persenal property in this State
nnless the country in which he resides affords United States citizens the
same rights of inheritance as are given to its own citizens. Section 2591
Places on the nonresident alien the burden of proving the existenee of
such reciprocal inberitance rights.

In 1959, the Law Revision Camission recommended the repeel of
Probate Code Sections 259, 259.1, and 259.2‘1 The Commissidn reported
that its study of these sections indicated that they had operated to
frustrate decedents’ wishes, to deny inheritance rights to i{nnocent
persons, and to require both the State of California and others to
‘expend considerable time and expense in litigating cases which arose

2
under those sections. The Commission concluded that these adverse

L. Recommendation and Stud Relating to The Right of Nonresident Aljens
to Inherit, 2 Cal. L. Revision Com'n Reports at B-5 i19595.

2. The case for repeal of Section 259 and the related sactions was stated

in the 1959 recomnmendation as follows:

1. Section 239 constitutes an undesirable encroachment upon the
basic, prineiple of our law that a decedent’s property should go to the
person designated in his will or, in the absence of a will, to those close
relatives designated in our statutes of descent to whom the decedent
would probably have left the property had he made a will, Section 259
bas frequently caused such property either to escheat or to go to remote
relatives of the decedent at the expense of those persons who were the
natural objects of his bounty.

2. In the cases where Section 259 is effective it causes hardship to
innocent relatives of California decedents rather than to those persons
who make the policies of the countries which deny reeiproeal inherit-
ance rights to United States eitizens.

3. The difficulty and expense of proving the existence of reciprocal
inheritance rights is so substantial that even when such rights exist
persons whose inheritsnees are small may find it uneconomie to claim
them,

4. Bection 259 does not necessarily operate to keep Ameriean assets
from going to unfriendly countries. Many such countries find the
general balance of trade with the United States in inheritances so
favorable that they provide the minimum reciprocal inheritance
rights required to qualify their citizens to inherit here. Moreover,
keeping American asssts out of the hands of enemies or potential
enemies i8 a function more appropriately performed by the United
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results far outweighed any benefits that might result from the operation
of the seciions.

Ko legiglation wa; enacted as a result of the 1959 I-recanmendation.
Since the publication of that recommendation, rulings of the United States
Supreme CQurt3 and a California court of appe&lh indicate that Probate

Code Sections 259, 259.1, and 259.2 almost certainly constitute an

States Government. This respon¥ibility is in fact heing handled ade-
quately by the federal government throwgh such regulations as the
Trading with the Enemy Aot and the Foreign Assets Control Regula-
tion of the Secretary of the Treasury. .

5. Section 252 does not insure that a benrfielery of a California estate !
living in a foreign country will actually receive the benefit of his in-
heritance. If the reciprocal rights of inheritance required by the present
statute exist the nonresident alien’s inheritance is sent to him even
though it may be wholly or largely confiscated by his government
through outright seizure, taxation, curréncy exchange rates or other
means,

6. Bection 252 has led to much litigation. The Attorney General has
often been involved since an inheritance not claimed by reason of the
statute may eventunally escheat. Most of this litigation has been con-
cerned with whether the foreign country involved did or did not permit
United States citizens to inherit on & parity with its own citizens on the

critieal date. [2 Cal. L. Revision Ccom'n Reports
at B-5, B-b.7

3. Zschernig v. Miller, 389 U.S. 429 (1967). See Comment, Inheritance
Rights of Nonresident Aliens--A Look at California's Reciprocit
Statute, 3 Pacific L.J. 551 (1972). 2schernig v. Miller astruck down
an Oregon statute {similar to Section 259 in that it required the non-
resident alien to establish the reciprocal right of & United States
citizen to take property on the same terms as = citizen of the foreign
country} on the ground that, as applied, the section was an unconsti-
tutional interference with foreign affairs. It should be noted, how-
ever, that the majority opinion in Zschernig is not clear regarding
whether the Oregon statute was unconstitutional on its face or in its
application and that two justices in a concurring opinion considered
the statute unconstitutional on its face. 389 U.5. at 441,

4, Estate of Kraemer, 276 Cal. App.2d 715, 81 Cal. Rptr. 287 {1969). The
California Supreme Court denied a hearing, Peters, J.,being of the
oplnion that the petition should be granted.



unconstitutional intrusion by the State of California into the field of
foreign affairs.

Accordingly, in view of the undesirable results from the operation
of Sections 259, 259.1, and 259.2 and the recent decisions indicating that
these sections are unconstitutional, the Commission again recommends their

repeal,

5. In Clark v. Allen, 331 U.S, 503 (1947), the United States Supreme
Court held Section 259 constitutional on its face. However, in
Zschernig v. Miller, 389 U.S, 429 (1967), a ccmparable QOregon sec=-
tion was held unconstitutional because, as applied, it required
"minute inguiries concerning the actual administration of foreign
law, into the credibility of foreign diplomatic statements,” and
other matters. The application of the California statute has been
similar to that of the Oregon statute invalidated in Zschernig.
See Estate of Chichernea, 66 Cal.2d 83, L2k p.2d 687, 57 Cal. Rptr.
135 (1967); Estate of Larkin, 65 Cal.2d 60, 416 P.2d 473, 52 Cal,
Rptr. 4kl (1966); Estate of Schluttig, 36 Cal.2d 416, 224 P.2d 695
(1951); Estate of Gogabashvele, 195 Cal. App.2d 503, 16 Cal. Rptr.
77 (1961). Reppy, J., concurring in Estate of Kraemer, 276 Cal.
App.2d 715, 726, 81 Cal. Rptr. 287, (1969}, made the point
that Section 259 was not unconstitutional on its face but that it
was necessary to hold it unconstitutional as applied because the
California Supreme Court's opinions in Estate of Larkin, supra,
and Estate of Chichernea, supra, required lower courts to make the
unconstitutional inqguiries. GSee also Comment, Inheritance Rights
of Nonresident Aliens--A Look at California's Reciprocity Staiute,
3 Pacific L.J. 551 (1972). In Estate of Horman, 5 Cal.3d 62, GBS
P.2d 785, 95 Cal. Rptr. 433 {1971}, the California Supreme Court
--in an opinion upholding Probate Code Section 1026 {requiring a
neonresident alien to claim his interesi in the estate within five
years from the date of death)--apparently approved Estate of Kraemer
in the following language: "Kraemer involved a statute substan-
tially identical to that in Zschernig, and the de¢ision in Kraemer
was campletely controlled by Zschernig.” 5 cal.3d at 79, 455 P.2d
at , 95 Cal. Rptr. at




The Commission's recommendation would be effectuated by enactment of

the following measure;

An act to repeal Chapter 3 {commencing with Section 253) of Division 2

of the Probate Code relating to inheritance rights of aliens.

The people of the State of California do enact as follows:

Section 1. (hapter 3 {commencing with Section 259) of Division 2

of the Probate Code is repealed.

Comment. Chapter 3 (commencing with Section 259) is repealed. The

manner in which it was applied was held unconstitutiénal in Fatate of Kraemer,

276 Cal. App.2d 715, 81 Cal. Rptr. 287 (1969). See also Zschernig v. Miller,

389 U.S. 429 (1968). Moreover, its operation frustrated decedents’ wishes,
denied inheritance rights to innocent persons, and required the inefficient

expenditure of time and money by the state. See Recommendation Relating to

Inheritance Rights of Nonresident Aliens, 11 Cal. L. Revision Comm'n Reports

0000 (1973).
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Comments

Inheritance Rights Of Nonresident Aliens-
A Look At California’s Reciprocit)} Statute

This comment examines California Probate Code Section 259
which allows nonresiden: aliens to inherir property only if U.S.
citizens can inherit on equal terms with residents of the alien's
cowuniry. The author analyzes the statute in terms of its constit-
tional validity in light of recent case decisions, its legisiative ob-
Jectives, and it practical consequences in aciual operation. This
examination of the statute reveals that there are jew alternatives
lo the presen: law. In conclusion the author suggests that jotal
repeal of the statute will best achieve the legitimate state policy in
regulating distribution of property 10 nonresident alien heirs,

For thirty years California has been vexed with problems of de-
termining the eligibility of nonresident alien heirs to inherit property
under California Probate Code Sections 259, 259.1 and 259.2. These
sections require a nonresident alien heir to prove that United States
citizens, residing in his country, have the same inheritance rights as
citizens of his country.! Since its inception this section of the Probate

1. Cat. Prop. Copk §259 provides o L
The right of afiens not residing within the United States or its territories
to fake real property in this Swate by succession or testamentary dispaoaition,
upon the same terms and conditions as residents and citizens of the United
States s : inuchmeug:ntbee:imofmpmﬁlﬁs!num
the part of citizens of the United States 10 take real property upon the same
terms and conditions as residents and citizens of the respective countries of
which such aliens are residents and the right of aliens not residing in the
United States or its territories to take personal property in this State by suc-
cession or wstamentary disposition, upon the same terms and conditions s
residents and citizens of the United States is dependent in each case upon
the existence of n reciprocal right upon the part of citizens of the Unsted
States to take persoral property upon the same ferms and conditions as
residents and citizens of the respeclive countries of which such sliens are

residents,
CaL. Pron. Cooe §259.1 provides -
. “The bunden chall be upon each nonresident alien to esteblish the existence
of the reciprocal rights sct forth in Section 259.
CAL. Pxon. Coox §259.2 provides
I such reciprocal rights are oot found 10 exist and if no heirs other than
such aliens are found eligible 10 take such property, the property shall be
disposed of as eschentzd praperty.
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Code has been a continuing source of problems for the courts and the
heirs of California decedents, It has created complex problems in-
volving the foreign relations power of the federal government and the
state power to control the disposition of property within its borders. In
addition, it has produced confusion and uncertainty in the California
law of inheritance resnlting in much litigation.® Furthermore this
section of the Probate Code does not even fulfill its purported purposes
as expressed in a Statement of Urgency accompanying its passage.®

".

Roots of Alien Land Law

To fully appreciate the conflict, confusion, and uncertainty created
by these statutes as well as to understand what is néeded in the way
of corrective legislation, any re-examination of these statutes must be-
gin with the origins of the early common law. The right of aliens to
inherit has been an ancient problem and has generally been a highly
restricted right when granted. Among the Romans, aliens could not
hold property except by express legislation. This policy was adopted .
by the Romans from the Greeks who excluded foreigners from partici-
pation in civil rights and regarded them as ememies.® The policy of
the later European civil law followed that of the Romans and also pre-
vented aliens from faking property by descent or operation of law.?
As the feudal system developed, foliowing the coliapse of Rome, land
became a political benefice given as a reward for services, including
the indispensable requisite of allegience. Aliens would not be able to
fulfill that requisite.® As with the Greek, Roman and Medieval law
of Europe the early common law of England did not allow aliens to
take property by descent or operation of law.” The origin of this
policy can be traced to the thirteenth century when England was in a
continuing state of war with France.® Because of this state of war,
a French claimant to Jand was denied the property not because he was
an alien per se, but because he was subject to the power of the king
of France and no subject of the king of France could be heard in
English courts until Englishmen could-be heard in French courts.™

2. 1959 Car. L REVISION COMM'N REPORT, RECOMMENDATIONS AND Stumies,
Vol 2, at B-6 [hereinafter cited as Law REVISION REPORT],

3. Car. STATs. 1941, c. 895, 81, p. 2473

4. People v. Folsom, 5 Cal. 373, 376 {1855

5. M. See also Note, Conflict Between Local and National Interests in Alien
Landhg!d?}g Restrictions, 16 U, Chr. L. Rev. 315, 317 (1949,

7. Ser People v. Folsom, § Cal 373. 375-376 (1855): Farrell v, Ennght,
12 Cal. 450. 455 (1859); Norris v. Moyte, 18 Cal. 217, 21% {1861): Carrasco v, Siate,
67 Cal. 385, 386 (1885); Blythe v. Hinckley, 127 Cal. 431, 435 (1900); affirmed
1830 U.5. 333 (1900).

8. 1 F. PoLLOCE AND F. MArTLAND, HistORY 0F ENGLISE Law 461 (2d ed. 1998).

8a. Id. st 462. .

552



1972 / Rights of Monresident Aliens

The state of war, however, continued so long that as time passed this
foreign policy that restricted the subjects of the king of France became
simply the comunon law rule that any alien could not take property in
England by descent or operation of law.*® This rule found its way
into American law when the United States adopted the English com-
mon law as it existed at the time of the American Revolution.® It
remains the law in the United States today unless modified by statute
or treaty.'® :

-

-Early California Developments

After annexation to the United States, but prior to statehood, Calit-
ornmia followed the very liberal policy of permitting anyone to inherit,
absent some express statutory prohibition.* This policy was the re-
sult of Congressional control over the Territories.* Discrimination
between foreigners and native citizens was prohibited in order to en-
courage immigration of foreigners to the Territories.*

Upon attaining statehood California policy in regard to alien in-
heritance rights was made more restrictive.* Since aliens could not
inherit property in England at the time the United States adopted the
common law, the United States Supreme Court held that the common
law disability was a part of the common law of the several states.!®
When California became a state the common law disability awtomati-
cally became the law of California except where modified by treaty or
statute.’® However, in its 1849 Constitution, California mitigated this
more restrictive common law view by removing the disability with re-
gard to resident aliens of white or African descent.)” While the in-
tent of this section of the California Constitution was to induce for-

Rb. Id. at 483,
9. See Mote, Conflict Beiweent Local and National Interests in Alien Landholding
Resrrf{ci:ia:fu, 16 U. Chi. L. REv. 315, 320 (1949).
i

d.
11, f;e People v. Folsom, 5 Cal. 373, 379 (1855).

13, Id4, -
“90(]}?. See Farrell v. Bnright, 12 Cal. 450 {1859); Blythe v. Hinckley, 127 Cal. 431
.15, Peirfax's Devisee v. Hunter's Leasce, 11 US. (7 Cranch} 602, 622 {1813),
16. See Farreil v. Enright, 12 Cal. 430, 456 (i959); Biythe v. Hinckley, 127
Cal. 431 (1900).
17. Car. Const, art, T 517 (1849 rev. 1879), The complete text of this section
of the California Constiution in 1849 pead
Forcigners of the white race or African descent, ¢ligible to become citizzns
of the United Stutes under the naturalization laws thereof. while bona fide
residents of this state shall have the same rights in respect 10 the acguisition,
510, enjoyment, iransmission and inheritance of property ns native-
By cabsenent ndment 1 817 4 ficabl al
quent amme n¢ Aart. was made applicable t6 personal p r
only {1B94) and reference to the white race or African descent was deleted {rl?;d}?
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eigners 10 sctile in California,' the obvious effect was to discriminate
against Californians of oriental descent. However, the law was nar-
rowly construed by the courts to leave the rights of nonresident aliens
as they existed at common law.'® This allowed a nonresident alien to
acquire title 1o real property in California by purchase or other act
of the party, though not by descent or other operatioh of law.*?

The constitutional provision did not prevent the Legislature from
extending inheritance rights to nonresident altens if it so desired.®
Consequently, not long after the adoption of the California Constitu-
tion, the California Legislature, in 1856, extended inheritance rights to
all aliens. This legislation permitted both resident and nonresident to
inherit real or personal property in California.?* Thus, early in its
history as a state, California repudiated the common law disability and
allowed the testator's intent and the laws of distribution to control in all
cases, In 1872 this policy became embodied in Civil Code Section
671,% which provides that “any person, whether citizen or alien, may
take, hold, and dispose of property, real or personal, within the
state."

Since the Civil Code is to be kiberally construed with a view to
effecting its objects and promoting justice,”® and since the object of
this section was to extend the rights of inheritance to nonresidents, it
was held that Civil Code Section 671 should be liberaily construed
to effect that purpose; thus the word “take” was construed to be

18. Farrell v. Enright, 12 Cul, 450, 451 (1859),

19. Id. at 455 -

8612‘)}‘ Siemssen v. Bofer, 6 Cal. 250, 254 {1835); Norris v. Hayte, 18 Cal. 217
{1 .

21. Siwate v, Rogers, 13 Cal 159, [63 {1855}; Estate of Billings, 65 Cal. 593,
393 (1884); Lyons v. State, 67 Cal. 380, 182 (1885): State v, Smith, 70 Cal. 153, 155
(1886); Blcyxl.w v. Hinckley, 127 Cal. 431, 437 (1900).

22, Cavr. Srats, 1856, ¢. 116, §1, p. 137, The full wext of this reads

Aliens shail hereafter inherit and hold by inheritance real and otpcrsonal

estate in as foll a manner as though they were native born citizens of this or

the United States; provided, that no non-resjdent foreigner or foreigners shali

hold or enjoy any real estate situated within the Limits of the State of California

five years after the time such non-resident foreigner or foreigners shall inherit

the same; but in case such non-resident foreigner or forzigners do not appear

or claim such esiate within the period in this seciion before-mentioned,

then such estate shall be sold vpon information of the Attormney-General

according io law, and the proceeds deposited in the Treasury of said State

for the benefit of such non-resident foreigner or foreigners or their

Jegal representatives, to be paid to them by the Treasurer of said State at

any time within five years thereafter when such non-resident foreigner or

foreigners or their legal representatives, shall produce evidence to the satis-
faction of the Treasurer and Controller of State that such foreigner or for-
eigners are the legal heirs 1o, and entitled to inherit such estale, . |

§10023' 2?;? Cv. Cope §671; (Enacied 1872 amended by Code Am. 1873.74, c. 612,

. P. .

24, Car. Crv. Cope 4671; Tt has been held thal provisions embodied in Civil
Code Section 671 were not affected by the article | section 17 of the California
Constitution discussed at note 9 supre because that constitutional provision was held
not to be a limitation upon he. power of the legislature 1o regulate the right of
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broad enough to include taking by descent as well as by purchase.?
The only restriction placed on the right of nonresident aliens to in-
herit by the 1856 legisiation was that the property had to be claimed
within five years.* This restriction was codified in 1872 and is pre-
sently embodied in Probate Code Section 1026.2%

California in the Twentieth Century. y

In the twentieth ceotury California turned from its traditional lib-
eral policy to one of restriction. The Alien Land Law, enacied in
1920, was an attempt to limit the rights of alicns to hold and dispose
of real property in California.® The history of events leading up to
its passage indicales that it was the end product of many attempts ta,
Place discriminatory restrictions on Chinese and Japanese aliens.
This law made a distinction between aliens who were eligible for citi-
zenship and those who were not. It was, however, held unconstitu-
tional in 1952 as a denial of the equal protection of the laws guar-
anteed by the fourteenth amendment to the United States Constitu-
tion'al .

Events leading up to American involvement in World War II led to
the present restrictions on the right of nonresident aliens to inherit.?*
In 1941 the California Legislamre enacted Probate Code Sections 259,
25%.1, and 259.2.*° The purpose of this Jegisiation was to deal with
three major problems:

1) Forcign countries had impounded money left to California
citizens.

2) Confiscation by foreign governments prevented nonresident
aliens from receiving property from California decedents.

nonresident aliens 1o lake property by descent or devise, and that Civil Code Section
&71 was within the principle that the legislature cannot abridge, but may extend the
property rnights granted 1o mliens in the stale consutution. See State v. Rogers,
13 Cal. 159, 165 (185%); Estate of Billings, 65 Cal. 593, 595 (1884); Lyons v. State,
67 Cal. 380, 382.383 (1885); Carrasco v. State, 67 Cal. 385, 3B6 (1885);: State v.
Smith, 70 Cal. 153, 155 (1886); Blythe v. Hinckley, 127 Cal. 431, 437 (1900).

25. Cai Q3v, CORE §4; see wlso Carrasco v, State, 87 Cal. 385, 386 {1885},

26. Estate of Billings, 65 Cal. 593, 594 (1884).

27, Car. Stavs. 1836, ¢, 116, §1, p. 137,

28, CaL. Pron. Cobe 51026, :

29, The Alien Land Law, an initiative measure approved at election Mov. 2,
1920, effeciive Dec, %, 1920, CaL. Stavs. 1921, p. Ixxxvii.

30, See Note, Conflict Between Local and National Interests in Alien Landholding
Restrictions, 16 U, Cur. L. Rev. 315, 320 (1949) and Oyama v. Calif, 132 US. 631
(194%) for brief history.

31, See Sei Fujit v. State, 3% Cal. 2d 718, 738 (1952); and Haruye Masaoka v. Peo-
ple, 39 Cal, 24 883 {1932},

32, Ser Law REevistoN Rerort a1 B-15; Heyvman, The Non-resident Alfen's
Righr to Succession Under the “fron Curigin Rule”, 52 Nw. U, L. Rev, 211, 226231
(1957); Car, Proe. Cope §§259, 2559.1, and 259.2. ‘

33, Cavr. Stavs. 19410, c. 895, §1, p. 2473,
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3) There was concern that the money or property impounded or
confiscated might eventually be used in a war against the
United States.!

Probate Code Section 259 provides that the right of nonresident
aliens to take real or personal property in California by succession or
testamentary disposition is dependent upon the existence of a reciprocal
right of United States citizens to take real or personal property on the
same terms and conditions as residents and citizens within the respective
countries.?®

Probate Code Section 259.1 provides that the burden of establishing
the existence of reciprocal rights shall be upon the ponresident alieri.
This section, originally enacted in 1941, was temporarily repealed in
1945 after World War II, apparentty because it was believed the reason
for its emactment had ended.®® DPuring the interval between repeal
and re-enactment, there was a conclusive presumption of reciprocal
rights unless the issue was raised prior to & hearing on any petition for
distribution.®” If the issue were raised prior to the hearing the burden
of proof was on the local claimant®® The original section 259.1,
however, was re-enacted in 1947.° The re-enactment of the original
statute was probably the result of the fact that the United States
Supreme Court in 1947 had upheld Probate Code Section 259 and
259.1 as originally enacted.*® In addition, the fact that the “cold war"
was in full force seems to have contributed to the California Legisla-
ture’s desire to re-enact the harsher original statute.** Probate Code
Section 259.2 provides that if reciprocal rights are not found to exist
and-if no heirs other than nonresident aliens are found, the property
is to be disposed of as escheated property.*?

Presently therefore, California law gives all aliens the right to in-
herit real or personal property under Civil Code Section 671 but under

338, See Heyman, suprg note 32; Cheitkin, The Rights of Residents of Russic
and Itz Satellites ro Share in Estetes of American Decedents, 25 8. Car. L. Rev,
297-317 {1952 ); Law RevisioN RePoRT at B-15,

35. CaL. Pros. Cope §259. Prior to 1945 amendment this section required
reciprocal rights upon the parl of the United States citizens to receive in this country
payment of money originating from estates of persons dying in foreign countries, but
this was subsequently deleted by amendment. CaL. Stars. 1945, ¢ L16D, $1, p.
23R, Cal. S7ats. 1947, ¢ 1042, §1, p. 1443; See Estate of Schhuttig, 36 Cal. 24 416,
j\lifp (;';510%1 gisslu;.w of Blsk, 65 Cal. App. 2d 232,237 (1944); Miller Estate, 104 Cal.

36. See Chailkip, supra pots 14 at 308; Heyman, supra note 32, at 231; Cali.
Stats. 1941, c. B95, §1, p. 2473; CaL. Stars. i74% o 1160, §2, p. 2209,

33.»; ﬁn.. Prop, CobE §259. ar amended by Car. ...~ 1345, c. 1160, §1, p. 2208,
39, CaxL. Stats. 1947, c. 1042, §2, p. 2444, ’

40, Clark v. Allen, 331 ULS. 502, 516 {1947},
41, Heyman, stipra note 32, at 231,
42. CxL. Prob. Cobe §259.3,
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Probate Code Sections 259 and 259.1 a nonresident alien must prove
that United States citizens residing in his country receive the same
inheritance rights as citizens of that country before he will be allowed
to inherit in California. If an alien cap prove that American citizens
can inherit under the same terms and conditions as citizens and resi-
dents of the alien’s country, such alien may ipherit ip California sub-
ject only to Probate Code Section 1026 which requires claiming of the
property within five years. [If the alien cannot prove reciprocity in
inheritance rights, local heirs may claim the property under Probate
Code Section 259.2 and if there is no local heir, the property will be
disposed of as if it were escheated property.

Constitutional Questions

The development of section 259 has created serious -constitutional
questions involving federal pre-emption and state interference with
foreign relations. Prior to October 1969 this section and related pro-
visions had been uphcld agamst all attacks on constitutional grounds. It
was held that a state in exercise of its sovereign power may provide con-
ditions under which aliens may inherit and may wholly prohibit such
inheritance.*® In an early California case, Blythe v. Hinckley,** it was
pointed out that the state has the primary power of regulation of the
tenure of property within its limits and it could allow aliens to take,
hold, and dispose of property. The only limit upon the state in its
power to conirol the tenure of real property, recognized by Blythe v.
Hinckley, was that it could not conflict with express provisions of a
paramount treaty of the United States.*® Under the supremacy clause
of the United States Constitution a treaty regulating rights of aliens
to possess and enjoy and inherit property must control if centrary to
state legislation.®® The Biyrhe case failed to define the limits of state
power in the absence of a treaty or federal legislation. It did, however,
hold that regulation of an alien's right to inherit is a subject legiti-
mately within the scope of the treaty making power of the federal
government.'” But the absence of a treaty between the United States
and a foreign nation upon the subject matter of the right of citizens of a
foreign nation to inherit property within the United States is not equi-
valent to a denia! of that right and cannot affect the power of a state to

41, Estaie of Zimmerman, 132 Cal. App. 24 702, 704 {1%55).
44, 127 Cal 431 (1500}, affirmed 180 115, 333 (1901,
45 Id. at 436,
Blythe v. Hinckley, 127 Cal 431, 436 (1900); Estate v. Romaris, 191 Cal.
740, 744 (1923},
47. Blythe v. Hinckley, §27 Cal. 431, 436 (1900); see alswo People v. Gerke,
5 Cal, 381, 384 {1855) and Estam of Roman.-., 191 Cal. 740, 744 {1923},
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confer that right."™ Where there is a conflict #t was held that the state
law wus not an unwarranted interference with, or encroachrent upon,
the powers of the federal government, but merely that the state law, in-
sofar as it conflicted, was merely suspended or controlled during the life
of the treaty.” Prior 0 1959 section 259 and related provisions were
challenged and upheld as not being in conilict with articie T section 10
or article i section I of the United States Coustitution forbidding a
state to enfer nio treaties, alliances, confederations or agreements or
compacts with a foreign power,**

In Estate of Bevilagua, the California supreme court held that Pro-
bate Code Section 259 did not violate the due process clausé of the
Federal Constitution because the right of succession exists solely by
statutory authority and can be changed, limited, or abolished at any
time prior to the death of the ancestor.”* The Bevilagua case, while
recognizing the right of states to control the succession of property
within its borders, did not delincate the scope of this state power in
relation to the federal control over foreign affairs.*

Probate Code Section 259 was challenged in 1947, in Clark v.
Alen,” as a possible interference with the foreign affairs power of
the federal government. Since there was no treaty relating to real
property involved in the Clark case, the United States Supreme Court
had the opportunity to clarify the scope of the state power to control
succession of property within its borders in the absence of a federal
statute or treaty. It was held that, in the absence of a treaty covering
succession, section 259 was not a wrongful extension of state power
into the field of foreign affairs.™* The argument was made that sec-
tion 239 sought to prumote the right of American citizens to inherit
in foreign nations by offering to aliens reciprocal inheritance rights in
California and that such an offer of reciprocal arrangements was more
properly a matter for seitlement by the federal government on an in-

48. Blvthe v. Hinckley, £27 Cal 431, 435 (1400).

49, Blythe v. Hinckley, 127 Cal. 431, 436 (1900}; see alss Romaris Estate, 191
Cal. 740G, 745 (1923); Byme v. Drain, 127 Cal. 663, 667 (1900); Estate of Turmer,
51 Cal. App. 317, 322 (1921); Estate of Meyer, 107 Cal. App, 2d 799, 809 (1951},

50. Blythe v, Hinckley, 127 Cal. 431, 437 {(1900), kolding article ? sec. 17 of
the California Constitation and Civil Cede Section 671 allowing aliens to take, bold and
dispose of property in California are not in conflict with art. I sec. 10 of the Con-
- stitution of the Unied States as » negoliation or making of a compaclt with a for-
eign country: Estate of Reihs, 02 Cal App. 2d 260 (1951) upholding Probate Code
§259; see afse Clark v. Allen, 331 US 503, 517 (1947), and 108, v. Curtiss-Wright
Corp., 259 U5, 304, 317 {1936).

51, 31 Cal 24 580, 582 (1948},

52, M.

53, 331 U5, 503, 506 (1947). -

J4. Id. at 517, Ser also Estale of Thramm, 80 Cal. App. 2d 756, 766 (1947):
Estate of Knutzen, 31 Cal. 2d 573, §76 ¢(1948}; Estate of Bevilacqua, 31 Cal. 2d 580,
582 (1944); Estale of Reihs, 102 Cal. App. 2d 260, 269 (1951).
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ternational basiz.  After citing Blvihe v. Hinckiey the Court rejected
this argument as “farfeiched.”™ The Court held that a general reci-
procity statute did not intrude on the federal domain, 3@ Furthermore
it appeared to set forth a test for determining when a state had ex-
ceded its powers by indicating that some incidental or indirect effect
in foreign countries would be permissible.>

While Clark v. Allen upheld the validity of the California statute, the
United States Supreme Court later found statutes which were substan-
tially the same, to be unconstitutional in their application, * In
Zschernig v. Miller™® the Court struck down an Oregon law that re-
quired reciprocity as being a violation of the foreign affairs power
of the President and Congress."® The basis of this decision was that
even in the absence of a treaty or federal statute the exercise of a
state’s policy may disturb foreign relations and constitute an uncon-
stitutional interference in the field of foreign affairs.® Although the
Oregon law was substantially the same as California Probate Code
Section 259 the Court in the Zschernig case refused to reexamine its
carlier holding in Clark v. Aflen which had upheld the California stat-
ute.”’  The Court in Zschernig held that the particular history and
operation of the Oregon statute made it an intrusion by the state into the
field of foreign affairs.* The suggestion that it had much more than
“incidental or indirect” effect becomes obvious upon examining the
Court’s discussion of the application of the Oregon statute. Its applica-
tion had led into minute inquiries concerning the actual administration of
foreign law, into the credibility of foreign diplomatic statements, and in-
to speculation concerning how many nonresident aliens were actually
denied the right to receive their inheritance due to confiscatory policies
of their government,*

With this sort of application in mind, the Court set its criteria for
determining the constitutionality of reciprocity statutes. The Court
pointed out that although the Oregon statute was not as ErOss an in-
trusion into the federal domain as others might be, it did have a
direct impact upon foreign relations and it might “well adversely affect
the power of the central government to deal with these problems.”*

55. Clark v. Allen, 331 U.S. 503, Si6 (19473,
56. !j. at 516-517.
]

58. Zschemig v. Miller, 389 U5, 425 11967).

3% Zschernig v, Miller, 18% U8, 479 447 LiZETY: see alse Gorun v, Fal, 393
U.S. 398, 399 (1969}. o

60. 1d. ar 432, 441 ciring Hines v, Davidowitz, 312 U.S 52 £1940}.

61. Zschernig v. Miller, 389 U 8. 429, 432 (1967).

62, Iid at 433 .

63, Id. ar 432,

64 Id. a1 441,
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The Zschernig v. Miller decision suggests that if the minute ingniries
concerning the actual administration of foreign law could be avoided
in determining reciprocity in inheritance rights, reciprocity statutes
would be comstitutional®*  The Court specifically distinguished the
Zschernig case from Clark v. Allen by stating that ar the time Clark
was decided the case involved “no more than a rouiine reading of
foreign laws.”*® In other words, Clark v. Allen wis concerned with
the words of a statute on its face, nof in the manner of its application !
In clear langeage, however, the United States Supreme Court stated
that were it considering recent California cases, the result in California
would be similar to the Zschernig decision,®

The result indeed was similar when the California Court of Appeal
for the Second District heard a similar case based on Probate Code
Section 259. The court of appeal in Estate of Kraemer®® held that
the section was unconstitutional in its application because it interfered
with the foreign affairs power of the federal government. The Krae-
mer decision was based explicitly and solely on Zscherniz v. Miller
and set out no new criteria for determining the constitutionality of the
statute.™ Since the Zschernig decision was concerned only with the
application of the Oregon statute the California court made it clear
that Probate Code Section 259 as applied, in determining the actual
administration of foreign law, was a wrongful interference with the
foreign affairs power of the President and Congress.™

Confusion and Uncertainty

Evea though it is constitutional on its face and may be constitn-
tional in its application if alternate methods of application were used,
Probate Code Section 259 has still Ied to extreme confusion in the law.
In this regard, almost all of the litigation in the appeliate courts con-
cerning section 259 has involved the question of whether there was
proof of the required reciprocity.” Prior to 1957 the problem of
proof under the statute was complicated by the principle that questions

65. Id at 432,

66. Id. at 433,

67. Id. ai 417433, -

68. 4. The ot in Zschernig noted that “we had no reason to suspect that the
California statute in Clark v. Allen was to be applied as anything other than a
general reciprocity provision requirian inst matching of laws, Had we been reviewing
the laltler California decision of Estate oy Fapabashvele, 195 Cal. App. 2d 503, 16 Cal
Rptr. 77 . . . the additional problems we now - with the Oregon provision would
have been pressnted.”

69. X76 Cal. App. 2d 715, 725 {1969).

70, Id. at 725,

71. Id. -

72 See Law Revision Rerokt at B-17.
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of foreign law were to be treated as guestions of "fact.”™  Since
the issue was one of fact it had to be proved in the same manner as
any other issue of fact.™ In this regard it was the operation of the
foreign law and not mercly the existznce of the codes or siatutes in-
volved in the foreign law that had w be proved.™ Tt was this treat-
ment of foreign law as a question of fuct which led to the issue as to
the constinttionality of sectton 259 in its applicaton. This problem
of proof led to the “minute inquiries concerning the administration of
foreign Jaw” which were condemned in Zschernig v. Miller”™® The
effect of treating questions of foreign law as questions of fact was.
that any holding as to the existence or nonexistence of reciprocal rights
between the United States and 2 foreign country was not binding in
any other proceeding between different parties.”” In effect there could
be two judgments making opposite declarations with respect to the
identical country and the identical peried. In Germany for instance,
it was held that reciprocal rights existed on April 22, 1942, in
March, 19457 and on November 24, 1946.*® Reciprocal rights how-
ever, did not exist in Germany on June 7, 1943.* in January, 1944,%
on April 3, 1545% or on March 12, 19485 In German occupied
France in 1941 or 1942** and Greece in 19425 reciprocal rights did
not exist, but they did exist in German occupied Holland in 1941 and
19427 and in Russian controlled Runania in 1949.%

An attempt was made to rectify this confusing situation in 1957
when the California Legislature, acting upon the recommendations of
the California Law Revision Commission,*® enacted legislation to allow
judicial notice of foreign law.*° But in 1959 the California Law Revision

73, Estate of Schluttin, 36 Cal. 2d 416, 421 (1330).

74, Estate of Miller, 104 Cal. App. 24 1, 14 [1951).

75. Id. at 15,

76, 385 1J.8. 439, 432 (1567).

77. Estate of Miller, 104 Cal. App. 34 1, 15 (1951},

78. Id. at 20.

79. Estate of Schaeider, 140 Cal, App 24 710, 718 (1956},

80. Fstate of Reihs, 102 Cal AT 260, 268 (1951).

81. Estate of Thramm, 80 Cal. App. 2d 756, 758 (1947}

82, Estale of Leefers, 127 Cal. App. 2d 550, 759 {19547},

#3. Estale of Schluitig, 36 Cal, 2d 416, 425 {1950},

84. Kramer v. Sup. C1., 36 Cal. 2d 139, 161 {1950).

BS. Estale of Mwhaud 53 Cal, App. 2d 835 (1842, Although the cxact dale of
death is not cited in this case, it had to occur after the passage of Probate Code Section
259 in 1941 in order to subject the French heirs 10 the Cabfornia reciprociiy re-
quirement.

86. Estate of Corofingas, 24 Cal. 2d 517, S18 (1544,

87, Estate of Blak, 85 Cal. App. 24 232, 215 {1944},

88. FEstate of Kennedy, 106 Cal. App. 28 621, 629 (1951}

89, Recommendotions and Study Relating to Yudicial Noiice of the Law of Foreign
Countrics, 1957 Car. L. Revision CoMmm'N REPorRT, RECOMMENDATIONS AND S1UD-
s, Vol L at 1-17 (1957).

90, CaL. STATS. 1957, ¢, 249, p. 902,
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Commission pointed cut that the statuie providing for judicial notice
of the faw of foreign coantries did not completely sobve all the ditficulties
under section 259 because the nonresident alien beneficiary still had the
burden of establishing the existence of the reciprocal rights set forth in
section 259 and incurring the cxpense incicent thereto, The issue in
each case was the inheritance law of the particular country at the time
of death of the particular decedent. Thus, even though the issue was
technically one of “law™, a decision in one case will, would not aeces-
sarily settle the question for litipation concerning the same country at a
different time because the foreign law could change.” Furthermore,
litigation by different partics couid question the “coustruction” made by
a prior court of the inheritance law of a particular couniry at a parti-
cular time.*® Thus, inconsistent and confusing decisions have contin-
ued. The best exampie of this confusing situation can be seen in te
inconsistent determinations of reciprocal rights of inheritance in the
Soviet Union which were made in Estate of Gogabashvele® and Estate
of Larkin.**

In the Estate of Gogabashvele reciprocal rights of inheritance were
found not to exist in the Scviet Union in 1656, In Estate of Larkin
however, the court beld that the Soviet Union did extend reciprocal
inheritance rights to citizens of the United States,®® Relying heavily
upon the writings of an expert on Soviet law, the court in the Goga-
bashvele decision held that reciprocity could not be established in the
Soviet Union because a cornmunist country cannot countenance “such
a thing as a right . . . as we understand it in this country.”™"  The
court held that no quantity of evidence regarding Soviet law and
practice in the field of alien inheritance could establish reciprocity
since the structure of the Soviet government and its comrmitment to
the philosophy of communism make meaningless any talk of “inheri-
tance rights” in the Soviet system. The main proposition in this
argument was that Soviet legal theory simply did not recognize the
concept of “natural rights.”* The Larkin decision rejected this argu-
ment as being opposed to the legislative intent behind section 259 by
pointing out that rights of inheritance, even in California, are at the
sufferance of the legislature and are not based on inherent natural
rights.”  Furthermore, the court in the Larkin decision refuted the

91. }_.nw Revision REPORT at B-25.
d

93. 195 Cal. App. 2d 503 (1961).

94, 65 Cal. 2d 60 (1968).

95. 195 Cal. App. 2d 503, 528 (1961 ).
96. 65 Cal. 2d €0, 86 (1966),

97. }35 Cal. App. 2d 503, 528 (1961),

99. 65 Cal. 2d 60, 80 (1966).
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conclusion in the Gogabashvele case by use of the same Soviet expert
used in the Gogabashvele decision.'™ The largest part of the Goga-
bashvele decision concerned itself with the political institutions of the
Soviet Union which differ markedly from those of the United States, 17t
The coust in Larkin noted. hewever, that such evidence did not relate
to the issues before the court and that section 259 did not require
foreign countries to have the same poliiical and judicial system as that
of the United States, but it merely required that the country not dis-
criminate, in inheritance matters. between the nationals of that coun-
try and the resident eitizens of the United States.* The confusion
and uncertainty in the law as the result of such diametrically opposgd
decisions is obvious.

Contradiction of Legisiative Intent

It is ironic that these constitutional and interpretive problems arise
out of an attempt tc apply a statute which conflicts with its original
purported purpose.'™  As evidenced by the Statement of Urgency
accompanying Probate Code section 259 the Califomia Legislature in
1941 was concerned with the confiscation of the gifts of California
decedents by unfriendly forcign governments.”®  In operation, how-
ever, section 259 fails to give effect to the California testator’s intent
or to the laws of intestacy if reciprocity is not established. If the
designated beneficiary does not appear and prove reciprocity other
more distant relatives, or the state, will take.*®  Bug even if reciprocity
is proven section 259 does not insure that beneficiaries will actually
receive the benefit of the inheritance. The inheritance might stiil be
subject to “confiscation™ through taxation or other means and as long
as the “confiscation” is not a total taking the California courts will
not intervene. Indeed, it has been held that, “short of a statute in
a foreign country nationalizing every conceivable kind of property,
it is not rational 10 ascribe to our legislature an intent to deny the
right of inheritance, fand indirectly the intent of the testator,] to a
nonresident alien mersly because his government has embarked upon
& program of socialization of industry.”*™ In such a situation, if re-

10G. f4. at 85,

10, 195 Caj. App. 2d 503, Sng.san (1951),

1ez. AS Cal. App. 24 60, 64 (19867,

103 See Lo Brvision Rypoet al B-48, R-19, B-20, for a general overview of
these conflicts,

14, See Statement of Urgenc, - £41. Srats, 1ML 2 BN BN n 2473,

108, Ser, r.g.. Estate of Arbulich, 4f wad 24 86 [1953); Estate of Schaucig, 54
Cal. 2d 416, 6%5 (1950%: Estate of Bevilagua. 11 ¢al, 24 590 {1948}; FEstate of
Karhan, 118 Cal. App. 2d 240 (1953, )

106, Estate of Kennedv, 106 al, App. 24 621, g €1951} dezling with the
country of Rumania: see also Estiuie of Larkin, &5 Cal. 2¢ 60, 86 {1966).
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ciprecity could be established, the nenresident could inherit even though
the foreign inheritance taxes were high, '™’

It was recently held that Californiu courts need require no more than
3 demonstration that the law of a foreign country, as written and ap-
phed, cnables California citizens to inherit oo terms of {ull equality
with that country’s residents.*™  Even with this réduced requirement
of proof of reciprocity there is a very ceul probiem in the expense in-
volved in proving the existence of reciprocity. While the purpose of
the California Legislature was to prevent helis of California decedents
from being denied their inheritance, the reciprocity requirement itself
often frustrates that policy by making it uneconomical or burdensome
for intended benefictaries to claim the inheritance, 19 '

The Statement of Urgency also expressed fear that property left to
fricnds and relatives in some foreign countries was being “scized” by
these foreign governments and used for war purposes.’'® Thus one of
the major purposes of the law was to prevent assets in the United
States from falling into the hands of unfriendly nations. This consider-
ation has been poorly realized. It was not long after its passage
that it became apparent that section 259 would operate against friendly
nations as well as enemies’'! In Estate of Michaud** a cousin of
the California decedent inherited to the exclusion of a father and
brother in France. In Estate of Corcogingas''® brothers and sisters
were exciuded in German occupied Greece and the inheritance went
to & local heir, In Estate of Blak»'* the government in exile of the
Netherlands had te interveme to prove that Holland had always re-
cognized inheritance rigiits of foreigners.

In addition to section 259 operating in some instances against friends
of the United States it can also operate in favor of enemies of the
United States as well, It is possible to find under this section that
unfriendly nations have reciprocity in inheritance rights. For instance,
it was held that there was reciprocity in Nazi Germany during World
War H.''* It was argued in Estate of Gogabashvele that countries
with which the United States is not officially at war but which are

107, id.
108, Estate of Larkin, 65 Cal. 2d 60, 65 (1966,
9. Law REvision REPORT at B-5.
10, Cal. STa71s. 1941, ¢ 895 & 1, p 2473,
{Ié. Edstatc of Michaud, 53 Cal. App. 2d 835 (1942).
12 i
113, 24 Cal 2d S17 (1944,
114. &5 Cal. App. 24 212 {1944},
115. Estate of Miller, 104 Cal. App. 2d 1 {i95)); Estate of Schneider, 140 Cal.
App. 2d 710 (1956).
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considered unfrieadly could attempt o astablish minimal reciprocity
in inhertances “as a matter of expediency and shrewd business.”'®

Another problem created by section 259 s that since the time of
death determines when reciprocity maust exist’!’ it is possible to have
reciprocity at the time of death when z country might be friendly, but
not to have it at the time of disiribution when the cohntry might be
unfriendly.**  Thus it 15 possible to have an alien, residing in an
unfriendly nation at the tine of distributior, inherit California prop-
erty. And it is also possible for an alien residing in a friendly country
at the time of distribution to be denied his inheritance because there
was no reciprocity at the time of death.

Although this attempt at preventing United States assets from falling
intc the hands of unfriendly nations is poorly realized, it is of ques-
tionable validity anyway after the Zschernig decision, and it'is probably
best left te uniform national control. Traditionally this has been a
matter of continued concern of the federal government.’'* It has
been the activity of the federal government and not decisions under
section 259 that has kept assets out of the hands of unfriendly na-
tions.’?® Under the Trading with the Enemy Act*®*' all inheritance
rights of enemies of the United States are subject to a “vesting” order
in the Attorney General of the United States (formerly in the Alien
Property Custodian) who holds them in trust for the alien involved.'*®
Reciprocity notwithstanding, it has been this federal statute that has
prevented the transfer of funds to unfriendly nations.

A third objective of section 259 was to bring about policies in fore-
ign nations which would permat United States citizens to inherit prop-
erty in those nations. This policy too has been poorly reaalized. It
has been argued by the California Law Revision Commission that this
is the only policy factor which Probate Code Section 259 appears fo
be actually designed to accomplish and yet it appears that even here
California has been ineffectual.’™  As has been pointed out above,
reciprocal inheritance rights do not necessarily mean that United States

116, Law Revision Report at B-5; Bsate of Gogabashvele, 195 Cal. App. 2d
503, 528 (1961}, See also Estate of Larkin, 83 Cal. App: 2d 60, 84 (1966),

1]” See Esiate of Giordano, 85 Cul. App. 24 SEEB, 594 (1948); Estate of Reihs,
102 Cal. App. 2d 260, 269 (1951); Estate of Arbuhch 41 Cal 24 86 % {1953).

118. See Estate of Nepogeodin, 134 Cal. App. 2d i61 {1955‘

119, Trading with the Enemy Act, 50 U 5.0 A, §1-20 (1917).

120. See ep., EBstate of Zimmerman, 132 Cal App. 2d TOZ (1935); Estate of
Schneider, 140 Cal. App. 2d 710 (1258),; Estate of Nepogedin, 134 Cal. App. 2d 16}
14955).
¢ 12)} Trading with the Fnemy Act, 50 USCA §1-4¢ (19:7).

122 Id. at §6.

123, Can. StTars. 1941, ¢ B9S, §1, p. 24"“ Law Revision REPORT at B-17, B-19,
B-23 and B-24.
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citizens wili actuaily inherit any substanciai amounts from estates i
such countries.’#*

Just as the policy of preventing aseets in the United Statcs from
falling into the bands of unfriendly nations should be left to the federal
government, the policy of atterapting 1 bring about changes i foreign
inheritance laws should zlso be left to the federal government. Even
in the absence of federal conteals, siate seiion can conflic: with federal
prerogatives mvolved in the conduct of foreign affairs.'® At least
two California courts of appeal held that a conflict does exist with
overnding federal policy.’® It seems as if ail Probate Code Section
239 really does is cause hardship to innocent relatives of California de-
cedents.!*?

".

Corrective Legisiation Needed

Corrective legislation is needed if California is going to develop a
consistent policy with regard to the inheritance rights of nonresident
aliens. In developing any corrective legislation there are serious lim-
itations imposed on the California Legisiature. Any changes made
must be controlled by the constitutional limitation that it not infringe
or impinge upon the foreign affairs powers of the federal government.
New legislation must meet the test implied in Clark v. Alen and
have no more than an incidental or indirect effect on foreign coun-
tries,*® It must also meet the test implied in Zschernig v. Miller
that it be no more than a routine reading of foreipn law.'*®  Since
the court in Estate of Kraemer'™ relied entirely upon the Zschernig
decision, legislation must be developed thar meets this test or avoids
the problem altogether. Tt is difficult 10 see how any attempt to as-
certain the law of foreign countries as actually applied could meet the
test of a “routine reading.” By the very nature of the problem an
actual inquiry must be made and both sides to the dispute will present
evidence of the foreign law favorable to their position.

In addition to meeting the requircments of constitutionality any
changes in the law must also eliminate the confusion and unfaimess
in the present law, More importantly, however, it must be consistent
with the purposes it was designed to serve. In this respect, in develop-

124, See text accompanying footnote 106 supra.

125. Hines v. Davidowitz, 313 11.S. 52 {1940),

116. Estate of Kreemer, 276 Cal. App. 2d 715 (I969): Fstatc of Horman,
11 Cal. App. 3d 1175, 1182 (1870).

127. Law Rewiston REPORT 2t B-3

179 Clark v. Allen, 331 U.5. 503, 517 (19477,

129, Zechernig v, Miller, 389 1.5, 429, 433 {1968},

130. Estate o Nraemer, 276 Cal. App. 26 715 (1964,
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ing new legistation the Legislature must decide whether the policy rea-
sons behind Probate Code Section 259 are important enough to refain
the principie of reciprocity snd make it viable under the constitutional
guidelines discussed above, or return t¢ California’s earier policy of
aliowing the intent of o deceased, whether expressed in a will or im-
plied by the laws of succession, to conwol the dispositicn of all prop-
erty in California, including property going to notiresident aliens.

Most of the policy considerations behind Probate Code Section 259
are questionable bases for siate legislation. Preventing the confisca-
tion of inheritance by foreign governments is a problem presently
handled by the federal administrative agencies, federal statutes, and
the Attorney General.'™?  Preventing assels in the United States from
falling into the hands of unfriendiy nations is clearly a federal problem.
Bringing about policies in foreign nations which would permit United
States citizens to inherit property in those nations has been a policy
more properly reserved to the federal or central government since the
development of early common law.*? It is doubtful whether the latter
policy can be constitutionally implemented by a state.’®® But even if
it could be done, it is & highly questionable policy for a state to follow.
The only policy consideration behind Probate Code Section 259 that
is properly a subject of state legisaltion is the policy of preserving the
integrity of the wishes of the decedent in the disposition of property.

Locking beyond the specific policy considerations in section 259,
an evaluation of other policics Californiz has followed in dealing with
alien inheritance rights is aiso heipful, California very early expressed
an intent to base its land laws upon policies rooted in racial discrim-
ination.’**  Such a policy is clearly an inappropriate basis for any
legislation today.’® Early California policy also removed the com-
mon law resirictions with regard to resident aliens as an atternpt fo
encourage mmmigration into California.’®® This also is no longer an
appropriate reason for legislation in this area. The California Legisla-
ture in 1856 extended the right of inheritance to all aliens.™ Thus
it can be said that California’s traditional policy, with the exception of
the Alien Land Law and Probate Code Section 259, has been to allow

131 Tradwy with ihe Enemy Acy 50 US.CA, 5140 (19171,

132, See discussion of restricions on alien inheritagces in the English common
law discussed in the text cirea. note 7 supra.

133 See text accompanying fot'notes 68 and 69 rmupra for discussion on Zschernig
v. Miiler and Estate of Kracmer.

134. See text accompanying footnotes 17 and 29 SHpia.

135, Sei Fujii v, Seate, 33 Cal, 2d 718 (19352},

136, See text zceompanying footnete 18 swpra.

137, Car. STare. 1854, & 116, §t, B 137,
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the mtent of the decessed, erther cxpress or implied, te control !
This is the only remaining poicy that appears 1o be a legitimate basis for
state legislation in the field of toreign inheritance.

Alternaiives to Beciprocity

Whatever policy the Legislature chooses 1o pursue. legislation imple-
menting that policy muss serve its intended purposes rather than fris-
trate them as §5 presently the case with Probate Code Section 259,
In the lLighi of these necessary policy limitaiions, alternaiives 1o the
present policy mwvolved in section 259 are few. Sume siates have
passed impounding statutes as a means of being sure that the intent
of a deceased is camied out.’™ Such acts impound property of any
beneficiary where it appears that he would not have the benefit, use
or control of it due o taxation or confiscaiory policies of his govern-
ment.  Unless complete confiscation is involved however, it is ques-
tionable whether these impounding statutes are effective in carrying
out the intent of the deceased since knowledge of inheritance and
death taxes on his potential gifts should be assumed on the part of
the deceased. It is easy to say that no man intends to leave a foreign
government his entire estate by devising it to an ineligible devisee, but
it is more difficuit to presume that he was not aware of the taxes in-
volved in leaving his entire estate to a close relative who happens to
be an alien.

Impounding statutes however, must also meet the tests of constinu-
tionality implied in Clark v. Allen™® and Zschernig v. Miller ' With
this type of statute the determination of whether or not a beneficiary
will get the benefit, use or contrel of his inheritance has often been
tied to some federal agency which makes this determination for some
particular federal purpose.’** Bot even if a state were to relate
its impounding statute 1o a federal administrative agency as an indicator
of federal policy, new constituticnal problems will arise. This situation
has arisen, in New York, where the courts are required to rely upon a
Treasury Department regulation to determine whether estates should
be distributed to nonresident alien heirs.’®?  This has not been without
criticism however, since there is a potential variance between federal
and state policies. This variance was illustrated in Estate of Beecher,'*?

138, 7d.

139, E.p, New Your SPCA §2218.

140. 331 US. 303, 517 {197,

141. 38% UK. 429, 433 {1957},
J4la. Eg, New York SPCA §2218 (as amenden .00

142, 31 CF.R.§211.3 (1937). .

143, 61 Misc. 2d 46, 304 N.Y.5.2d 628 (1969}, See also 31 L.T.R, 2103 (1957).
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when the petitioner temporarily came to the United States to claim
his inherttance.  Since his country was fisted by the Treasury Depart-
ment as one iy which a payese would not “actually receive checks or
warrants drawn against funds of the United States, or agencies or in-
strumentalities thereof, and be able (o negotiate the same for value”, Mt
he should noi have been enditied to receive payment 0 his own coun-
try. In other words, as far as the federal regulation was concerned
the payee residing In & country on lhe Treasury list could not receive
payment there ¢ever though he could come ‘o the United States and
receive payment here. The Ececher cour held, l'lowcver, that while
New York stawutory language saplicitly applied to persons who were
residents of countries on the Treasury fist, regardiess of whether they
could come to the United States to receive pavment, such payment
would not be denied if the petitioner could show that his government
would allow him the benefit, use and control of his inheritance.’®
Thus, it appears that nonresident aliens are put into exactly the same
position by the New York impounding statute as they were by the Ore-
gon and California reciprocity statutes, i.e., being required to prove
the application of foreign inheritance law, It would seem that this
would be more than an indirect effect on foreign affairs. Although
the United States Supreme Court cited the Treasury list with approval
as an indicater of federal policy,* ii did so prior to the Beecher
case. It has not yet considered whether the use of the Treasury list
in comjunction with impounding statutes would constitute more than
an indirect interference with the power of the federal government to
regulate foreigm affairs.

The only other available alternative that more nearly roeets the
tests of constitutionality, certainty and sound policy is to repeal Probate
Code Section 239 entively and allow California Civil Code Section 671
and Probate Code Sectiorn 1026 to control without restriction. Civil
Code Section 671 allows any person to inherit California property,'*?
Probate Code Section 1026 makes 2 simuple time restriction that the
beneficiary must ciaim the estate within {ive years.**®  Constitutionality
would be satisfied because repeal would take the administration of
noinresident alien Inheritance out of the arena of foreign affairs.
Certainty would be satisfied because absent tolal confiscation, which
has seldon been a pieblem, deceased persons will be charged with

id4. id.
o 145, M.
146, Gorun v. Fall, 192 U.S 398, 359 ri96%),
147, Car. Civ. Cobe §671; ser also foxl scoompanying nole 24 suprg.
148. Car. Paoe, Cope §1026; see aluo fexl accompanying note 28 supra.
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knowiedge thal their “intended nenresident alien benelicizries may
lose a part of their inheritance through foreigr wx laws. Regardiess
of the time of death and political vicissitudes in foreign affairs, the
right of noaresident aliens v inhesit i Cahfornia will always be the
same. In addition {o avoiding the constitulicnal problem and achieving
certainty in the law, the repeal of section 23% would climinate a source
of problems which simply are not necessary since it is the foderal
taw which prevents assets from falling into the hands of cnemes of
the United States. Most important. however, the repzal of Probate
Code Section 25% will allow, as much as possible, Catiforniza siien fand
law to rest on the sound and effective policy of allowing the intent
of deceased persons, whether express oy implied, 1o control the dis-
position of property in California. -

Richard B. Will -
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